tional Fathers intend for these United States?" This, the publisher announces, is "what the book is about" :-it is an inquiry to find what the founders iitended. The legend, however, inscribed upon each volume is this sentence from Justice Holmes' essay on "The Theory of Legal Interpretation":' "we ask, not what this man meant, but what those words would mean in the mouth of a normal speaker of English, using them in the circumstances in which they were used." This is "a different thing," Holmes wrote, from an inquiry "to discover the particular What the authors "intended," and "what those words would mean," are not identical conceptions, even though they may, happily, lead to a single result. (Nor are they the only considerations that may enter into constitutional interpretation.) It is one thing for the state, through its judges, to say that an offeror will not be permitted to introduce parol evidence to show what he meant by the words of his offer. It is a very different thing for Mr. Crosskey, or any other among us, to insist that the rules he announces must govern the construction of the constitution by which the nation lives-no matter what the framers were seeking to accomplish or what the members of the ratifying bodies understood or what the people generally were saying and hearing and thinking about the matter. This would mean that some rule of constitutional construction-whose rule?-injected ab extra, was the supreme law of the land. The Constitution framed in 1787, and the amendments proposed from time to time, sprang from men's sense of need; they have been discussed at large, and popular reaction has had much to do with how members of the responsible bodies acted about them. Presently a provision of the fundamental law comes to be applied to new situations involving the happiness of generations who had no share in its adoption. Surely the process calls for a wisdom and philosophy too great to be compressed in one dogmatic formula, such as "what the text means" or "what the framers intended." We might, perhaps, find general agreement that in a given instance the judges reached a conclusion that gave lasting satisfaction, even though we might be unable to reach any general agreement on universal rules of decision.
It seems well, however, in this review of the concluding part of Mr. Crosskey's massive work, at this point merely to note a reservation on behalf of the public whose Constitution he reinterprets. Even if the historical facts were in truth exactly as he now finds them to have been, and supposing that no other relevant evidence appears that he overlooked or omitted to introduce--even so, there would be very serious questions about making his conclusions the present rule of action. Let us note and pass on. In the end, no doubt, the merit of Mr. Crosskey's work will be governed by the integrity of his historical investigation. If the views he expresses prove well founded-with the consequence that the Justices (excepting Justice Harlan) are found guilty of the laxness, ineptitude, and deliberate dereliction with which he charges them-then it will be time to consider what we now ought to do about it. The onus is, of course, upon the mover; Mr. Crosskey, most commendably, devoted "more than thirteen years of unremitting research" to making his case. As the publisher says, "The argument is stated boldly, eloquently, and with an abundance of new historical evidence." All that is true; the scope and penetration of the incfuiry, and the tightness with which he has made his contentions fit together, reflects high professional ability. But the question is: does the proof stand up?
No reviewer, hastening to share in a symposium to greet the appearance of this work, can possibly examine all the e'idence collected in so large an undertaking, or evaluate all the conclusions at which the author arrives. Superficial and noncommittal compliment would be an unworthy response to the author's endeavor. It would be imprudent to give an accommodation indorsement. It seemed most useful, in reviewing Part V, "The Supreme Court and the Constitutional Limitations on State Governmental Authority," to select some one important proposition and to poke about its underpinnings.
Part V makes two main contentions.
(1) Barron v. Baltimore 2 was "in-correctly decided";3 it was "without any warrant at all" ;4 Marshall's opinion "appears to have been a sham." 5 Contrary to what was held in that case, the letter of the federal Bill of Rights, and the "inherent probability" as to what the men of the First Congress intended when they proposed it, require the conclusion that the first eight Amendments--except the First Amendment, which reads "Congress shall make no law ... ," and the latter part of the Seventh Amendment, the guaranty of the common law jury, where it speaks of "any court of the United States"-that aside from these exceptions the federal Bill of Rights is a limitation on state as well as on federal action. (2) The fixst section of the Fourteenth Amendment-privileges and immunities, due process,. equal protectionis "clear in itself, or clear when read in the light of the prior law."' In the privileges and immunities clause, The whole iniquitous doctrine of Barron v. Baltimore was, then, apparently intended
Court has done, under this lucidly drawn provision of the document it is sworn to uphold, seems remarkable in the highest degree. 1' 2 Of this we may be sure: either the justices from 187313 on down-the whole lot of them, except Harlan, J.-or else Mr. Crosskey, will be found to have fallen into error that is "remarkable in the highest degree."
It seemed wise to select the former of these two main contentions-the relatively small point as to whether the first eight Amendments (with the exceptions Mr. Crosskey noted) were originally designed as limitations on state as well as on federal action. And to avoid arguments about admissibility and relevance-in view of the problem noted above as to canons of constitutional construction-we will do well to conform to Mr. Crosskey's practice. He follows the legislative history of the proposed Amendments, so we may do the same. He notes what amending was desired in one of the state conventions called to act upon the original Constitution, so we too may refer to any state convention. In tracing "the long-neglected history of the framing of the initial amendments," the author has resort to what "was recorded contemporaneously in the country's newspaper press and other publications of the time.' 1 4 He arrives at an obvious inference ... that the First Congress intended all the prohibitions in the initial amendments, that are cast in literally general terms, to apply to the States as well as to the nation.... Any man of the time who read the current newspaper accounts of Congress' proceedings must, then, certainly have concluded that the literal generality of these amendments was intended; and since it is reasonable to suppose the leaders-and, particularly, the anti-nationalist leaders-in the several states, read the accounts of Congress' proceedings religiously, the further inference follows that the legislatures of the states, when they ratified the first eight amendments, must have been aware that, within the scope of all those amendments, or parts thereof, which were expressed unrestrainedly in the passive voice, or in some other literally general form, they were ratifying limitations, not only on the nation, but on the state governments as well.' 5 From this passage we learn much as to what is admissible and relevant according to the author's practice. Since we may seek to infer what members of the First Congress intended, we may show what any member understood to be the effect of their action. What was understood by the country may be considered. What the legislatures were aware of, when they voted on ratification, is evidently material.
"So, it is not in any way strange," continues Mr. Crosskey, "that good lawyers in the early days ... were of the opinion, before the Supreme 12p. 1118. 13 The date of the Slaughter-House Cases, 16 Wall. (U.S.) 36 (Dec., 1872). The first and second of these enumerations would limit the United States. The third list was to limit state action.
Debating and voting, in the House and then in the Senate, produced changes-how fundamental they were is the question. It was decided to add the amendments at the end of the Constitution-not to insert them in the original text. Thus the labels, 1 9, III 2, I 10, were lost. The Senate voted to strike out the amendment under I 10 above: the limitations on the states. But in the end the proposals emerged in the form "Congress shall make no law respecting an establishment of religion.. ." while the others became what Mr. Crosskey calls "unrestrained passive-voice prohibitions"-"the right to keep and bear arms shall not be infringed," etc. So, he concludes, only the First Amendment is limited to Congress; the others operate generally upon state and national governments (except the latter portion of the Seventh Amendment, which speaks of "any Court of the United States"). Mr. Crosskey argues that, when one really understands the circumstances, "the inherent probabilities at the time '2 point to the conclusion that the Congress desired to limit the states as well as the national government. It manifestly follows, "under the eighteenth-century constructionary rules," that the words of the Amendments should be given "their full literal force" 2 ' 1 and be read against the states.
The reviewer has not had sufficient time to study the legislative history as he would insist upon doing before he gave a firm opinion on this matter about which Mr. Crosskey is so very certain. But Chancellor Walworth, in the New York Court of Errors in 1831, made a careful study of the legislative history, and reached the opposite conclusion. 22 Now Mr. Crosskey never tells his readers about Chancellor Walworth's opinion, nor about any other judicial opinion that anticipated Marshall's conclusion in Barron v. Ballimore 2 3 -although he parades all the opinions he can find on the side of his own conclusion. So in the interest of a fair hearing, let us listen to the New York Chancellor. (Perhaps the reader will examine both interpretations and then study the Annals of Congress for himself.)
I have formerly had occasion to examine the question how far these amendments of the constitution of the United States were restrictive upon the power of the individual states; and the conclusion at which I arrived was, that all the amendments adopted by congress at its first session, and afterwards sanctioned by the requisite number of states, were intended to be restrictive upon the government of the United States and upon its officers exclusively (see Jackson v. Wood, 2 Cowen, 818, n. b.) . The preamble which was prefixed to these amendments, as adopted by congress, is important to show in what light that body considered them. This preamble has not usually been published in connection with these amendments; it will be found in the journal of the federal convention, as published in conformity to a resolution of congress, and is as follows: "The conventions of a number of the states having at the time of their adopting the constitution expressed a desire, in order to prevent misconstruction and abuse of its powers, that further declaratory and restrictive clauses should be added; and as extending the grounds of public confidence in the government will best ensure the beneficent ends of its institution: resolved," &c., that the following articles be proposed, &c. When we take into consideration the fact that this preamble was added by the senate, after they had amended the resolution of the house by expunging therefrom the only article proposed as restrictive upon the powers of the states; and when it is known that these amendments were introduced into congress by Mr. Madison, in consequence of the objections which had been made in the state conventions to the unlimited powers given by the constitution to the general government, I think it is very evident that the amendments were intended to apply to the general government only, for the purpose of restricting and limiting its powers, but without any intention of limiting or controlling state legislation. Johnson.
One would have said that Marshall's opinion was written with his usual cogency, that it was clearly right and stood above question. But Mr. Crosskey says it was "without any warrant at all" ;27 the decision of the Court, and the doctrine for which it stands, constitute, in fact, one of the most extensive and indefensible of all the various failures of the Court to enforce the Constitution against the states as the document is written.
8
The decision, he says, went in the teeth of what "the First Congress intended" and stripped the people of rights to which they were clearly entitled.
Let us see, so far as we may, whether the members of the First Congress, and the people for whose benefit these rights are alleged to have been secured, did intend and understand what Mr. Crosskey says they intended and understood in the matter. II
There assembled, at Concord, on September 7, 1791, a Convention to -revise the Constitution of New Hampshire. Among the delegates were two men who had sat in the House of Representatives of the First Congress; they must have been thoroughly informed as to the "intent" of the members of the Congress that proposed the Bill of Rights. The elder of these was Samuel Livermore (1732-1803); he was chosen to preside over the Convention. Of his prior public services, the following are particularly in point. He sat in New Hampshire's convention of 1788 where he "did great service in bringing about ratification, thus securing the ninth state and ensuring the acceptance of the Constitution. ' 30 These certainly qualify as men of the time "who read the current newspaper accounts of Congress' proceedings" and who "must have been aware" of whatever it was that the original amendments were designed to accomplish. Now the sequence of events becomes important. The federal Bill of Rights was submitted to the states on September 25, 1789; the New Hampshire Legislature ratified on January 25, 1790; ratification was completed on December 15, 1791.
The State Constitutional Convention 3 ' assembled on September 7, 1791-after New Hampshire had given its assent, and at a moment when nine states had ratified; two more ratifications were needed. The Convention submitted its proposed amendments, and adjourned to await the referendum, on February 24, 1792-two months after the federal Amendments had become the law of the land. Very surely, current developments in the law of New Hampshire must have been understood to be in perfect consonance with the Constitution of the United States.
An A few more observations will be helpful. New Hampshire's punishment of crimes, as prescribed in the Act of 1791, was so severe that the capital offenses covered a considerable part of the field. For treason, murder, rape, sodomy, burglary, arson, robbery, forgery of public securities-for all these, death was the only punishment. But there were other major crimes which carried maximum punishments (omitting mention of fines, and such additional indignities as indelible marking on forehead and nose, whipping, standing in the gallows, and sitting in the pillory) as follows: maiming, seven years imprisonment; concealing the death of a bastard child, two years; manslaughter, twelve months; assault with intent to murder, two years. Thus we can understand what was not included in the statutory right to a grand jury and the constitutional right to a trial jury. It does not look much like the federal system.
It will be interesting now to glance back at the journal of the New Hampshire convention of 1788, called to act upon the proposed federal Constitution. In assenting to the Constitution, the convention declared:
as it is the opinion of this Convention that certain amendments and alterations in the said Constitution would remove the fears and quiet the apprehensions of many of the good people of this State, and more effectually guard against an undue administration of the federal Government, the Convention do therefore recommend that the following alterations and provisions be introduced into the said Constitution .... 34 3" 10 Misc. Documents and Records Relating to New Hampshire 63 (1877); the report incorporated into the Constitution of 1788, ibid., at 71; debate, ibid., at 106. Note, these are not going to be provisions New Hampshire wants to be imposed on New Hampshire and sister states; these are measures to quiet apprehensions about "an undue administration of the federal Government ..... " Here are the proposals, so far as is pertinent:
Sixthly, That no person shall be tried for any crime by which he may incur an infamous punishment or loss of life, until he be first indicted by a grand jury-except in such cases as may arise in the government and regulation of the land and naval forces.
[Seventhly,] All common law cases between citizens of different States shall be commenced in the Common Law Courts of the respective States, and no appeal shall be allowed to the federal Courts in such cases, unless the sum or value of the thing in controversy amount to three hundred? dollars.
Eighthly, In civil actions between citizens of different Staies, every issue of fact arising in actions at common Law, shall be tried by a jury if the parties or either of them request it.
Ninthly, Congress shall at no time consent that any person holding an office of trust or profit under the United States, shall accept a title of nobility or any other title or office, from any king, prince or foreign State.
Tenthly, That no standing army shall be kept up in time of peace, unless with the consent of three fourths of the members of each branch of Congress; nor shall soldiers in a time of peace, be quartered upon private houses without the consent of the owners.
Eleventhly, Congress shall make no Laws touching religion or to infringe the rights of conscience.
Twelfthly, Congress shall never disarm any citizen, unless such as are or have been in actual rebellion.
And the Convention do, in the name and in behalf of the people of this State enjoin it upon their Representatives in Congress, at all times, until the alterations and provisions aforesaid have been considered, agreeably to the fifth article of the said Constitution, to exert all their Influence and use all reasonable and legal methods to obtain a Ratification of the said alterations and provisions in such manner as is provided in the said article.
These desired limitations are to be only on Congress. Observe, sometimes the drafting is "Congress shall [not]"; in Sixthly and Eighthly the prohibition is framed in general terms and Congress is not mentioned; and yet the entire purpose is to "guard against an undue administration of the federal Government." These New Hampshire statesmen-Chief Justice Livermore and his colleagues in the ratifying convention of 1788-evidently didn't know Mr. Crosskey's "eighteenth century constructionary rules."
Why did not Mr. Crosskey make a frank disclosure of this instance, so damaging to his contention about contemporary modes of drafting and interpretation? Here is an excerpt from his argument:
Now, apart, once more, from the remote possibility of sheer negligence or want of skill, in the First Congress... the only reasonable explanation for the variance in [Vol. 21 form thus existing between the First Amendment and all the others of the first eight is that the others were intentimally drawn in general terms ....
And if these were not the intentions of the First Congress, its draftsmanship of these amendments was bungling, in an extreme degree. 35 We cannot suppose he had not read the proceedings of New Hampshire's Convention. A moment later 36 he is quoting for his own purposes the corresponding recommendations in Virginia's Convention.
Here is what Mr. Crosskey should have disclosed to his readers: The New Hampshire Convention wanted to ratify the Constitution, but to attach to their ratification certain recommendations as to amendments limiting the power only of the national government. A committee was appointed to report such amendments. One member was John Langdon (1741-1819); he was one of the Founding Fathers, and shortly after he sat as a Senator in the First Congress, where the Bill of Rights was proposed. Another member was Chief Justice Samuel Livermore (1732-1803); he sat as a Representative in the First Congress. (Mr. Crosskey quotes Livermore in the House debates, on one matter that seems to help his argument.) 3 7 That committee's report recommended amendments, many on points later covered by the Bill of Rights. Sometimes the drafting was that Congress should not; sometimes the drafting was in "unrestrained passive-voice prohibitions": and yet Langdon, Livermore, and the rest clearly had in view limitations only on the United States. We can see clearly "what those words would mean" to those able and responsible statesmen.
(Presently it will be pointed out that in considerable part these'proposals were derived from similar recommendations for amendment as adopted by the ratifying convention in Massachusetts.)
It is not too much to say that Mr. Crosskey suppressed this important evidence-for surely he must have read the Proceedings. In offering the public what purports to be a systematic and objective study-not a brief-he was under a duty to disclose all that was material, in whatever way it bore. The author would have us believe that through the decades the Justices have knowingly been derelict in their construction of the Constitution; he calls upon us to turn against their judgments and follow him. Certainly one who assumed such a responsibility was under a duty to tell the whole truth, so far as in him lay.
III
On September 25, 1789, the federal Bill of Rights was proposed by the First Congress.
On November 24, 1789, there met in Philadelphia a Constitutional Convention proposed by the General Assembly of Pennsylvania to consider needed amendments to the state constitution of 1776. (One reason was that the existing form of government was in "various instances... contradictory to the c6nstitution of the United States.") 38 First on the list of delegates was James Wilson (1742-1798)--signer of the Declaration, outstanding among the Founding Fathers and in Pennsylvania's ratifying convention, and, since September 26, a Justice of the Supreme Court. Another delegate was Thomas McKean, also a signer, member of the ratifying convention, and, since 1777, Chief Justice of Pennsylvania. The Constitutional Convention chose a committee of nine to prepare a draft revision; Wilson was one of those chosen. 3 9 The draft, in its Declaration of Rights, contained these provisions:
IX. That in all criminal prosecutions the accused hath a right to be heard by himself and his counsel; to demand the cause and nature of the accusation; to meet the witnesses face to face; to have compulsory process for obtaining witnesses in his favor, and a speedy public trial by an impartial jury of the vicinage; nor can he be compelled to give evidence against himself; nor can any man be deprived of his life, liberty or property but by the judgment of his peers or the law of the land. X. That no person shall be proceeded against by information for any indictable offense, except in cases arising in the land or naval forces, or in the militia when in actual service in time of war or public danger.. .. 40 In committee of the whole, Chief Justice McKean succeeded in having Section IX amended to begin "that in all prosecutions by indictment."
41
Later the convention voted to restore the original wording, and further to make the section read, "in all prosecutions by indictment" to have a speedy public trial, etc.
42
While the Convention was at all times disposed to have a provision requiring that prosecution be by indictment, some difference of opinion arose as to the excepted situations wherein no action by a grand jury need be had. One proposed amendment was, "except for specific penalties or forfeitures, or in matters merely civil." As to this, Chief Justice McKean obtained a postponement. 43 Later the Convention adopted the form Since prosecution on information was now permitted in some instances, Section IX was amended to guarantee a'speedy trial, etc., "in prosecutions by indictment or information. ' 48 So the Convention tinkered freely with matters which, in the federal Bill of Rights, were already settled, and ended with a provision in disagreement with the federal provision. So far as the Minutes of the Convention indicate, the proposed Amendments were entirely ignored.
That trial by jury shall be as heretofore, and the right thereof remain inviolate.
So ran Section 6 of the Declaration of Rights of the Constitution of 1790. The language is disarming; it discloses nothing different from the Seventh Amendment, which guarantees trial by jury "[iln suits at common law, where the value in controversy shall exceed twenty dollars." But what had been the scope of the right "heretofore" in Pennsylvania? It was narrower than the federal provision.
4 9 By Act of April 5, 1785,50 the summary jurisdiction of justices of the peace-who, of course, sat without jury-was extended to £10. This jurisdictional amount was more than twice as high as the federal sum of 20 dollars. 1 The Act of April 19, 1794,52 raised the amount to £20, but, subject to giving special bail, permitted removal to the Court of Common Pleas if the amount exceeded £5. (Five pounds was still in excess of the federal figure of $20.) In 1803 the validity of this There are four modes of prosecuting crimes. By complainf or presentment of a grandjuror: by information exhibited by an attorney for the state: by information exhibited by the party injured, or some common informer in his own name or in the name of the state: and by indictment.
I. Complaint or presentment by a grandjuror is a mode of prosecution instituted and authorized by statute law, and is unknown to the common law. Grandjurors are officers annually appointed by each town, and are public informing officers....
By force of this statute,4 every grandjuror has the power of making complaint or presentment, of every crime that can be prosecuted by the state ... and upon such presentment, the offender except in capital cases, may be holden for trial.... This practice of holding an offender to trial on complaint of a single grandjuror, is unknown to the English law....
II. Informations may be exhibited by the attornies for the state.., in all matters proper for and in behalf of the state. There is no express statute authorising this officer to make information for crimes: but this is fully implied in the description of their duty.... And such has been the practical construction of the law, and it is now universally considered as a part of the office of attornies for the state.., to make information of all crimes ... excepting in capital cases....
III. Informations qui tam....
IV. An indictment is a written accusation, of one or more persons, of a crime preferred to, and presented on oath, by a grandjury. This mode of prosecution, might be practiced for every species of crimes, if the courts thought proper.... The operation of this statute" is to make indictments by a grandjury necessary only in capital cases, and tho it has given the courts power to summon grandjuries in all cases, not capital; yet as another mode by single grandjurors, has also been auth6rized, courts, to save the expense and trouble of grandjuries, have permitted all offences not capital, to be prosecuted by the presentment of single grandjurors, and the information of the attornies for the state, and call in grandjuries only in capital cases. 56 There, set out in great fullness is the law and the practice of Connecticut, in 1796-quite different from what the Fifth Amendment requiredand the author of the treatise, then a Federalist Representative in Congress, a member of the Legislature when the Amendment was ratified, sees nothing whatsoever amiss.
In So we see, the Convention put its mind on the grand jury, and chose a provision that fell far short of what the comparable federal guarantee requires.
In State v. Danforth, 65 in 1819, the defendant had been prosecuted, on information, for the common law crime of assault with intent to maim and kill. After conviction, in arrest of judgment he contended that the prosecution without grand jury indictment had violated the state constitution. The court held that the maximum punishment for an offense at common law must be less than imprisonment for life and hence that the intervention of a grand jury was not requisite. Not a word was said, by counsel or the judges, so far as the report shows, of the Fifth Amendment. The opinion of Chief Justice Hosmer was carefully prepared. One of the five justices dissented, vehemently and with much show of learning, on other points-but he was in agreement that the grand jury was guaranteed only where death or imprisonment for life was involved, as provided in the state constitution. Why, if among the lawyers of Connecticut there was any idea that it was arguable that the federal Bill of Rights applied to state procedure, why was that contention not being pressed on behalf of men who were being convicted of serious crimes without any indictment by a grand jury? 6 6 Why?
Of Connecticut's five Representatives in the First Congress-where the Bill of Rights was framed-two subsequently sat on the bench of the Superior Court. Benjamin Huntington (1736-1800) sat from 1793 to 1798; Jonathan Sturges (1740-1809) sat from 1793 to 1805. Supposing Mr. Crosskey to be right, and considering what was the law and the practice in Connecticut, as described by Swift in 1795-96-how must those judges have felt when they saw men being convicted of serious crimes without benefit of a grand jury? 11 Ibid., at 19; Conn. Const. Art. I § 9 (1818).
r' 3 Conn. 112 (1819). 6 As reflected, e.g., in Southworth v. State, 5 Conn. 325 (1824), a prosecution on information for assault and battery with intent to kill.
[Vol. zi V With Massachusetts, as with New Hampshire, it is instructive to look to the Journal of the Convention of Delegates that ratified the United States Constitution. Opponents of the new instrument were many: in the end, ratification was by a vote of 187 to 168.67 On January 31, 1788-the Convention having debated since the 9th-John Hancock, the President, made a proposal, "in order to remove the doubts, and q.iiet the apprehensions of gentlemen. '68 The proposition was that the Constitution be ratified, with a recommendation of certain amendments that would "more effectually guard against an undue administration of the federal government." (The drafting in the New Hampshire convention, already noticed, was inspired by that in Massachusetts.) The amendments proposed included various points, such as grand jury and trial by jury in civil cases, that finally appeared in the Bill of Rights. In Hancock's proposition the limitations were all upon the federal government alone.
The proposal was submitted to a committee. 69 On it sat Caleb Strong (1745-1819), who presently became a Senator in the First Congress, and Theodore Sedgwick (1746-1813)-later a Representative in the First Congress and Justice of the Supreme Judicial Court. Here are some of the Hancock proposals, as reported by this committee:70
Sixtly. That no person shall be tried for any crime, by which he may incur an infamous punishment, or loss of life, until he be first indicted by a grand jury, except in such cases as may arise in the government and regulation of the land and naval forces.
Seventhly. The supreme judicial federal court shall have no jurisdiction of causes between citizens of different States, unless the matter in dispute.., be of the value of three thousand dollars at the least ....
Eigtlhly.
In civil actions between citizens of different States, every issue of fact arising in actions at common law, shall be tried by a jury, if the parties, or either of them, request it.
Sometimes Congress was specifically named (it was so in Thirdly, Fourthly, and Fifthly), and once the "supreme judicial federal court"; Sixthly and Eightly are "unrestrained passive-voice prohibitions": and yet, throughout, plainly the national government alone was in view. Members of the Convention, supporting ratification with the urgent recommendation that these amendments be made, were, in addition to Strong and Sedgwick, the following men who subsequently sat in the First Congress: Tristram 7 ' So we may take it that very certainly the Massachusetts recommendations were the work of a competent hand.
Why did not Mr. Crosskey, with his many pages on drafting and the occult business of the "eighteenth century constructionary rules," ever get around to telling about this Massachusetts background of the first Amendments?
The Massachusetts Constitution of 1780 contained no guarantee, in its Declaration of Rights, of the grand jury-a matter to which we now turn.
At 1813; George Thacher (1754-1824) sat from 1800 to 1824. Note that of the three Justices who were delegates to the Constitutional Convention of 1820, Chief Justice Parker sat concurrently with Sedgwick from 1806 to 1813, and with Thacher from 1800 up to the Convention and beyond. Justice Jackson had sat with Thacher since 1813; Justice Wilde had sat with him since 1815. Now-assuming that the members of the First Congress designed the Bill of Rights to operate on state as well as nation-can it be supposed that Sedgwick and Thacher would over the years have failed to impart their understanding to their associates in the course of administering justice? Surely then--still assuming, as above-we should count Parker, Jackson, and Wilde, along with old John Adams, as delegates to the Convention who really knew of the design of the First Congress.
A delegate, Mr. Hinckley offered a resolution to add an article in the Declaration of Rights, that no person shall be subjected to trial for any offense which would subject him to ignominious punishment, except on presentment of a grand jury of the county in which the case is tried, except in cases to which the law martial may be properly applicable. In committee of the whole, Mr. Hinckley said "[h]e had known an instance, many years ago, in which the attorney-general having failed to obtain an indictment by a grand jury against an individual, had threatened to proceed by information. He thought that every individual ought to have the security of not being brought to trial without first being charged by the grand inquest of the county ....
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Chief Justice Parker then spoke-and it is evident that in his view the law on indictments in Massachusetts could be stated without any reference to the federal Bill of Rights:
[I]t was remarkable that when the constitution was drawn up by persons so careful of the rights of the citizen, no provision was made to guard them in this particular. It would seem from the nature of the government to be proper that no person should be put upon his trial but by an inquest of a jury of his county. In Great Britain the power to proceed by information is a great instrument in the hands of the government. The common law is in force here, and by it the attorney and solicitor general have authority to file informations in cases under felony. Perhaps the court would determine that the law not having been practised was obsolete. But in revising the constitution it might be proper to provide for the case. The citizen would be safe enough under such officers as we now have, but at another time the case may be different. proceeded against, though acquitted, might be greatly injured by being brought to trial when the interference of the grand jury would have prevented his being publicly accused. He proceeded to state the probable reasons founded on some provincial laws to which he referred, why the provision was not made in the constitution, and to state more at large the reasons why it should be made now. He hoped the resolution would pass but as he thought a further exception ought to be made, he moved to amend the resolution by adding the following, viz.: and the cases of convicts in the State prison, against whom informations by law may be filed, for additional confinement to hard labor.
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Mr. Fay thought there might be other cases where the grand jury should not be secured; there would be no danger in giving the Legislature discretion to provide for prosecution on information .in particular cases. He wished the resolution might be further modified.
7
Chief justice Parker's amendment, as to cases of convicts, was agreed to. Mr. Fay urged further study, and the matter went over. 78 Mr. Hinckley, the proponent, obtained reference to a select committee of three.
79
The report of the select committee was consistent with Chief Justice Parker's statement of the existing situation: the Attorney or Solicitor General had authority to proceed by information in capital and other cases; this power was dangerous, although no abuses were found; the committee considered that the grand jury should be guaranteed, subject to authority in the Legislature to provide for proceeding by information in specified cases. Mr. Webster obtained a slight modification to make the proposal more accurate, and the Convention then adopted this resolution:
That it is expedient to amend the constitution in the declaration of rights so as to provide that no person shall be subjected to trial for any crime or offence, which, on conviction, may expose him or her to imprisonment, or ignominious punishmentbut by presentment or indictment of a grand jury--except in cases which are or may be otherwise provided for by the statute of this Commonwealth.,
The foregoing was incorporated in Article the First of the Convention's proposed amendments, along with a highly controversial statement that the duty of the Legislature to require provision to be made for public worship would not be confined to Protestnt teachers.
8 2 It was not adopted at the polls. In these debates, so far as the record discloses, no mention was made of the Fifth Amendment to the United States Constitution; Chief Justice Parker, Justice Story, Daniel Webster, and the rest evidently supposed it was entirely a matter of state law.
Chief Justice Parker's amendment, mentioned above, was inspired, no doubt, by a then recent statute, Chapter 176, of February 23, 1818, an Act making further provision for the punishment of convicts sentenced to hard labor. Section 5 enacted that one convicted of a second offense punishable by confinement at hard labor should be sentenced to solitary confinement not exceeding thirty days, and confinement at hard labor, not exceeding seven years, in addition to the punishment by law prescribed for the second offense. Moreover, inasmuch as the conviction for a previous offense might be unknown to the grand jury that indicted, it was enacted (Sec. 6) that when such previous conviction was discovered, the Attorney or Solicitor General might proceed by information, for the imposition of the residue of the punishment prescribed.
At October term, 1818, the Supreme Judicial Court, acting upon an information, imposed such an additional punishment upon one Ross. In 1824, on habeas corpus, Ross challenged the validity of this further sentence. 8 3 His contentions were two: that the statute was ex post facto-[his first, but not his second offense had been committed prior to the Act of the 1818]-and further, 2. The statute is unconstitutional also, in providing that the trial and sentence arising out of former convictions may be founded on infornation, instead of presentment or indictment. The courses of proceeding by information has never been used among us, except to try some misdemeanors which do not make the offender infamous. Declaration of Rights, art. 12, 13, 29; Amendment to Const. U.S. art. 5; 1 Chit. on Cr. Law, 844.
The court, per Parker, C.J., found no difficulty in denying both contentions. On the second point, no mention was made of the Fifth Amendment. "There was no need of a presentment by a grand jury, for no offense was to be inquired into. That had been already done." But note, Parker had considered that this statutory proceeding would need to be specially recognized when, in the Constitutional Convention of 1820, it was proposed to give a constitutional guarantee of the grand jury.
One of Chief Justice Parker's associates on the bench when the Ross Case was decided in 1824 was Justice George Thacher (1754-1824), who had been a Representative in the First Congress, and thus must have had first-hand knowledge of the understanding with which the federal Bill of Rights was proposed. In all controversies concerning property, and in all suits between two or more persons, except in cases in which it has heretofore been otherways used and practised, the parties have a right to a trial by jury....
Mountfort v. Hal
s 4 is an early case on the guarantee. There was a statutory proceeding whereby, when a militiaman failed to appear at muster, the company clerk sued for a penalty; the proceeding was before a justice of the peace, without jury; appeal to the Court of Common Pleas (to which normally one could go, with right of trial by jury) was not allowed. Nonetheless the Court of Common Pleas had taken the case on appeal. The Justices of the Suprerne Judicial Court were unanimous in holding that that was an error, even supposing the militiaman was entitled to demand a jury: his remedy would have lain elsewhere. Two of the Justices-George Thacher and Theodore Sedgwick (1746-1813) had been R1epresentatives in the First Congress, where the federal Bill of Rights originated. The former found it unnecessary to discuss the right to trial by jury. Justice Sedgwick said that "the public interests are much involved" and that accordingly he was going "to take a more extensive view of the subject.
. ." As to the right to a jury:
Now, it does not appear-no law is shown for that purpose-that before the forming of the constitution, a man charged with a mere neglect of militia-duty, which is precisely this case, was entitled to a trial by jury; but the fact is confidently believed to be directly contrary.... The defendant was not deprived of a trial by jury in a case where, before the constitution, it had been "otherwise used and practised .... " Nothing was said of any possible relevance of the Seventh Amendment. To be sure, in the instant case, the amount involved did not "exceed twenty dollars." But the case had been "argued at large," and Justice Sedgwick thought it proper "to consider generally the proceedings before the justice [of the peace]" and to express opinions that "in some respects" might be considered "extra-judicial." While not much can be made of this episode, as to the matter that now concerns us, nevertheless it is of some slight significance that Justice Sedgwick, in extending his observations, treated the right to trial by jury as entirely a matter of Massachusetts law.
The Massachusetts Constitution contained no provision against double jeopardy. In the event a jury was discharged from giving a verdict-say because a juror was stricken with critical illness, or because the jurors were in hopeless disagreement-the accused not having consented to the discharge, could the case be prosecuted before another jury? Such a situation would give occasion to refer to the Fifth Amendment and for the state court to consider its relevance. 
85Thacher's Criminal Cases 1 (1823).
Municipal Court of Boston, in 1823, was such a case, the first jury having been discharged when a juror was taken by a hemorrhage. On a motion in arrest of judgment after the second jury had convicted, counsel submitted the question without argument, and the municipal judge examined the point "with as much attention, as the shortness of the time and my leisure since the trial would permit." The judge said:
I most fully respect the principle, contained in the fifth article of the amendments to the constitution of the United States, which declares... [quoting] . I consider this provision to be binding on this court, in the administration of justice, and that by the latter clause is meant, "that no man shall be twice tried for the same offence." But it is a principle of law, well established, that on every indictment against a citizen, whether for felony or misdemeanor, there shall be one legal trial, on which a final judgment may be rendered of acquittal or conviction....
It would be a reflection on the administration of justice, if a person charged with a crime, should be permitted to avail himself of the occurrence of a physical accident like the present, to escape from the retribution of justice. But I apprehend our law is not liable to such imputation. Upon a full examination of the cases, I am satisfied, that the course which I pursued in this trial was according to the acknowledged principles of law, as practised upon by the supreme judicial tribunals in this commonwealth, and that it conforms to the practice in similar cases in New York and Great Britain. I feel myself bound by these authorities-Adem lex Romae, eadem Capuae.
The Massachusetts practice, thus referred to, rested upon Commonwealth v. Bowden," 7 in 1813, where the first jury had been discharged, without the assent of the accused, after hopeless disagreement. The Supreme Judicial Court (which then included Justice Thacher, a Representative in the First Congress) had sustained the trial before a second jury, without any reference to the federal Constitution, in two sentences:
The ancient strictness of the law" 8 upon this subject has very much abated in the English courts; nor would it be consistent with the genius of our government or laws to use compulsory means to effect an agreement among jurors. The practice of withdrawing a juror, where there existed no prospect of a verdict, has frequently been adopted at criminal trials in this Court, and the exception taken in this case cannot prevail.
86 United States v. Coolidge, 2 Gal. 364 (C.C. 1st, 1815). 87 9 Mass. 493, 494 (1813). 8s Co. Litt. 227b (Hargrave and Butler ed., 1832): "A jury swome and charged in case of life or member, cannot be discharged by the court or any other, but they ought to give a verdict."
In Commnmwealth v. Purchase, 9 in 1824, the Supreme Judicial Court gave a fresh and thorough examination to the question, in a capital case. Counsel for the accused urged various objections, and in the argument "[h]e cited the 5th art. of Amendments to the Const. U.S." Chief Justice Parker said: The question to be discussed therefore is, whether by the common law, or by virtue of the constitution of the United States, a second trial for the same felony is prohibited, when the first shall have failed on account of the disagreement of the jury....
The court considered the statement by Sir Edward Coke and contrary views of Sir Michael Foster and Sir Matthew Hale, discussed the reason of the thing, and sustained the Massachusetts practice without any further mention of the Fifth Amendment."
The import of these cases on a second jury appears to be this: it was essentially a question of the reason and sense of the common law; the Fifth Amendment's provision against double jeopardy was a significant expression of what already was established; it was for the Massachusetts judges, informed by such authoritative materials as seemed persuasive, themselves to lay down the rule for Massachusetts. VI During October 1819 there sat at Portland a Convention that drafted the Constitution of Maine. Justice George Thacher (1754-1824) of the Supreme Judicial Court of Massachusetts was the only delegate who could speak with the authority of a participant in the First Congress. He took a very active part-perhaps the most active-in the deliberations of the Convention. His son and namesake, who had studied law with the Judge, was also a delegate. Two delegates had sat in the Massachusetts legislature while the first Amendments were awaiting ratification.
9 '
The Constitution as adopted contained (Sec. 7 of the Declaration of Rights) the following provision as to the grand jury:
No person shall be held to answer for a capital or infamous crime, except on presentment or indictment of a grand jury, except in cases of impeachment, or in such cases of offences, as are usually cognizable by a justice of the peace, or in cases arising in the army or navy, or in the militia.... Vol. 21 Turning to Perley's Debates, 2 one finds the following brief discussion on the reported draft. (The text of the report is not set out, but it did not contain the above exception "or in such cases of offences, as are usually cognizable by a justice of the peace.") On section 7th being read, Judge Thacher enquired why other crimes besides capital and infamous ones should not be presented, etc.
Mr. Holmes [John Holmes (1773 -1843 , then a Representative in Congress] replied: That by the Constitution of Massachusetts there is no provision for the presentment of any crime by a grand jury. But it seemed highly necessary, that capital and infamous offences should be investigated by a grand jury. There are other minor crimes which it is not so important should undergo this investigation.
Mr. Wallingford [George W. Wallingford (1778 -1824 , then a Representative in the General Court] observed, that magistrates, by the law as it now stands, have the power to punish petty larceny and other offences which are infamous. This section will take that power from them which it may be desirable for them to exercise.
Mr. Holmes proposed to insert the words "or in such cases of offences, as are usually cognizable by a Justice of the Peace" (which were not in the report). This would meet the wishes of the gentleman last up, and answer the purpose proposed. This amendment was accepted.
Evidently, the grand jury was not something already guaranteed; there was no mention of the Fifth Amendment. If it was to be secured, a provision to that effect must be written into Maine's Constitution. And it was thought desirable to except "petty larceny and other offences which are infamous" from the guarantee. Justice Thacher, who (if one may so construe his inquiry) believed the institution to be valuable, participated in this discussion and saw no reason to tell his colleagues about his recollection of the First Congress back in 1789. (We need not inquire whether, if the Fifth Amendment had applied, Maine's practice would have met its requirements: even on such a view, the members of the Convention would have given the matter their attention. But they utterly ignored the law of the Fifth Amendment.)
In 1820 Justice Thacher moved from Biddeford to Newburyport; he remained a citizen of Massachusetts, and continued to sit on its supreme bench-along with Justices Parker, Jackson, and Wilde, who, as we have already seen, served in the Massachusetts Convention of 1820. King took a very active part in the debates; we may assume that, if the Convention had started to do anything which, to his understanding, the federal Bill of Rights forbade, he would have risen and offered a correction.
VII
The matter of a bill of rights was referred to a committee composed of Chief Justice Spencer, five farmers, and one mechanic. 1 4 The chairman, Peter Sharpe (Speaker of the Assembly), in reporting, "stated, that the committee had taken up the bills of rights of other states, of the United States, and of our own state, and compressed the whole into the nine articles read." 9 5 So the federal provisions were fully considered.
Chief Justice Spencer thought much of the bill of rights redundant-perhaps, indeed, where rights are so well understood as in this country, it is useless to have any bill setting them forthyet upon the whole it was deemed proper to keep before the eyes of the legislature a brief and paramount declaration of rights beyond which they cannot go. There was one part of this bill of rights which he thought, however, quite useless, that restraining from cruel and unnecessary punishments-now no punishment can be inflicted but by law-and if the legislature pass laws inflicting punishment, the punishment whatever it be, will not be considered by them as cruel ....
Evidently, in the view of the Chief Justice, the Eighth Amendment did not speak to the state legislature. Then the second clause was read: No person shall be held to anwer for a capital, or otherwise infamous crime, except in cases of impeachment, and in cases of the militia when in actual service, and in cases of petit larceny, assault and battery, and breaches of the peace, under the regula- tion of the legislature, unless on presentment or indictment of a grand jury; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb....
The Chief Justice "explained the motives which had induced the committee to except... certain cases, and principally that of petit larceny, which requires speedy punishment, and which would be too vexatious, and productive of too much delay, to subject to the form of indictments by a grand jury."
Petit larceny, which the statute defined as the stealing of personal property of the value of $25 or under, was punishable "by imprisonment in a county jail not exceeding six months, or by fine not exceeding one hundred dollars, or by both such fine and imprisonment." 9 We need not pause to inquire whether, if Congress had at that time attached that penalty to that offense, the crime would have been regarded as "infamous" within the meaning of the Fifth Amendment."' Chief Justice Spencer said he thought it needful that the exceptions be express, for the purpose at least of removing doubts. 9 (In 1885, when Justice Horace Gray in the Supreme Court had to construe the comparable words of the Fifth Amendment, he developed much interesting historical material but reached no precise definition.)
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A motion was made to strike out the exception as to petit larceny, etc., seemingly under the impression that it was a matter of the trial jury that was involved. 11 Justice Redfield of the Supreme Court of Vermont had this to say in 1836: "Petty larceny, which is now very generally admitted to be an infamous offence, is in all our cities tried before the police courts, where it is well known no grand jury attend. The same is true of trials for petty larceny in this state and many other states, before single magistrates. And it has never been doubted that these convictions, upon information, were regular and valid." He said that "contemporaneous construction and subsequent practice" rejected the idea that the federal Bill of Rights applied to state proceedings. State v. Keyes, 8 Vt. 57, 64 (1836). thought the provision of the constitution of the United States, requiring the interposition of a grand jury, would apply only to offences against the United States; and that it should not be construed to interfere with the details of the state government.
C & S
Apparently the members-Senator Rufus King (survivor of the First Congress), Chancdllor Kent, Chief Justice Spencer, and the rest, thought that that explanation was quite satisfactory, for the Convention went right ahead discussing the question how far New York should guarantee procedure by grand jury. Presently Mr. Van Buren joined in supporting the Chief Justice's exceptions, and made it clear that in his view it was quite "unfounded" to suppose that the federal Constitution spoke to the matter of state criminal procedure. 03 The proposed amendment to strike out the exceptions was lost.
There followed further efforts to amend-to strike out "or limb" from the expression "life or limb," and otherwise to alter the proposed doublejeopardy clause-all going to show that the Convention regarded itself as in no wise controlled by the federal Bill of Rights. Then Mr. Birdseye, a lawyer, went back to the exceptions in the grand-jury clause: he would strike out "of petit larceny.. ." and substitute "under the grade of grand larceny." [Grand larceny carried a penalty of imprisonment for a term not exceeding five years.] 0 4 This shows that the Fifth Amendment was considered to be entirely irrelevant as a limit on state procedure. The Chief Justice said he "thought the amendment would leave too large a scope to the legislature," and it was defeated.
5
The clause relating to the trial jury in criminal cases was taken up: In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial by an impartial jury of the county....
Chief Justice Spencer repeated an explanation he had previously made: that in cases excepted from the grand jury guarantee, trial by petit jury would not be guaranteed. Accordingly the clause was made to read In all criminal prosecutions on indictment or presentment of a grand jury, the accused shall enjoy the right to a speedy and public trial by an impartial jury of the county... 10
The Convention took up another clause: The trial by jury, as heretofore enjoyed, shall remain inviolate.
After some discussion of heretofore as the measure of the right, this provision was adopted.
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The immediate upshot of all this arguing was that the committee of the [Vol. 21
whole was discharged from further conisideration of the bill of rights, and the matter was put over until a later time. 08 The reporter's summary of further action on the bill of rights becomes rather laconic. In the end, when the various guarantees were incorporated into the text of the revised constitution, the specific reference to trial by an impartial jury in criminal cases disappeared. Trial by jury was guaranteed in these words:
The trial by jury, in all cases in which it has been heretofore used, shall remain inviolate forever. In all this protracted consideration, seemingly nothing that was done or forborne was attributable to anything in the federal Bill of Rights.
In what cases had trial by jury "been heretofore used"? We need not pursue that matter:" in 1824 the Supreme Court of New York declared as New York's theory of the power of its legislature that statutes authorizing trial without jury were not subject to a federal constitutional test. This was the leading case of Murphy v. The People.lu Said Chief Justice Savage (who in 1823 had succeeded Chief Justice Spencer):
The constitution of the United States, was intended to regulate the general political interests of the nation, and the modes of proceeding of its own officers; but never to regulate the internal policy of the individual states.
The other Justices [Jacob Sutherland, who had participated in the Constitutional Convention's consideration of the bill of rights, and John Woodworth] did not discuss this question; but they agreed clearly with the Chief Justice.
The reporter added this note:
This question has, I am informed, repeatedly arisen at Nisi Prius, at which the decisions have not been uniform. Having been several times raised before the Judge of the Fourth Circuit, he was led to an examination of the subject; and at the last Cortland Circuit, the question being again made was answered by the opinion which follows.... was not finally determined." The situation was that in a felony trial the jury had been discharged after a hopeless disagreement; the accused was then brought before a new jury. The Constitution of 1777, which then prevailed, had no provision against double jeopardy; counsel for the accused could invoke only the common law and the Constitution of the United States. He tried both. Chief Justice Spencer, in sustaining the trial before the new jury said:
The opinion that follows is
I do not consider it material whether this provision [the double jeopardy clause of the Fifth Amendment] be considered as extending to the state tribunals or not; the principle is a sound and fundamental one of the common law .... I am, however, inclined to the opinion, that the article in question does extend to all judicial tribunals in the United States, whether constituted by the Congress of the United States, or the states individually. The provision is general in its nature, and unrestricted in its terms. ... [Citing the "supreme law of the land" clause of Art. 6, cl. 2.] ... These general and comprehensive expressions extend the provisions of the constitution of the United States to every article which is not confined, by the subject matter, to the national government, and is equally applicable to the states. Be this as it may, the principle is undeniable, that no person can be twice put in jeopardy of life or limb, for the same offense." 6 The Supreme Court of the United States, four years later in the Perez case,"' held that the discharge of a hung jury did not bar a further trialand in doing so did not so much as refer to the Fifth Amendment.
Chief Justice Spencer's statement of the inclination of his mind is, of course, worthy of particular note. But on reflection he must have reached a contrary conclusion, as the record of his part in the Constitutional Convention makes evident.
Chancellor Kent wrote his Commentaries on American Law between 1823 and 1826-not long after his participation in the New York Consti-tutional Convention. In Lecture XIX he discussed "Constitutional Restrictions on the Powers of the Several States"-quite fully. There is no reference to the federal Bill of Rights. In Lecture XX1V, "Of the Absolute Rights of Persons," he came to bills of rights, which he treated briefly.
In the revision of the constitution of New-York, in 1821, the declaration of rights was considerably enlarged, and yet the most comprehensive, and the most valuable and effectual of its provisions, were to be found in the original constitution of 1777. ... tHe mentions the more important.] ... Several.of the early state constitutions had no formal bill of rights inserted in them; and experience teaches us, that the most solid basis of public safety, and the most certain assurance of the uninterrupted enjoyment of our personal rights and liberties, consists, not so much in bills of rights, as in the skilful organization of the government, and its aptitude, by means of its structure and genius, and the spirit of the people which pervades it, to produce wise laws, and a just, firm, and intelligent administration of justice 1
As we have seen, the contention that the federal Bill of Rights governed state procedure had clearly been raised, and had been rejected, in 1821, in a debate wherein Kent was taking an active part. Had he regarded the point as meriting serious consideration, surely that matter would have been reflected in his Commentaries.
In 1831, the Court of Errors was called upon to rule upon the problem on which the state Supreme Court had ruled in 1824. This was Livingston v. Mayor of New York," 9 wherein Chancellor Walworth rendered the opinion quoted early in this review; 2 0 he reached the same conclusion that Marshall's Court was to reach shortly thereafter.
We have now followed a fair number of participants in the First Congress-as many as there was time to pursue in preparing this review. We have observed them in situations where it would have been their duty to speak out, if they understood that the Bill of Rights was binding upon the states. Their conduct implied the contrary. Mr. Crosskey has not produced a single member of that Congress who said the Bill of Rights was designed to limit the states. Certainly he would have been most happy to have discovered even one. Can it be supposed that the Men of 1789 remained through the decades a great silent company, serving in legislatures and constitutional conventions, executing the laws and administering justice in the courts, observing and even participating in action that completely disregarded some of the procedures of the Bill of Rights-yet permitted the one great secret to remain lodged in them useless?
Mr. Crosskey might resort to saying, as he has said in another connec- Vermont entered the Union on March 4, 1791. The first ten Amendments became a part of the Constitution on December 15, 1791. On July 3, 1793, a state Constitutional Convention met, which framed and adopted a new constitution. There was no guarantee as to indictment by a grand jury, either in the Constitution of 1793 or in its predecessor, that of 1786.
The statute of February 27, 1 7 8 7 ,12 provided as follows: And no person shall be held to trial or put to plead for any complaint, indictment or accusation, for capital offense, punishable with death, unless a bill of indictment be found... by a grand jury....
In 1797 the Legislature enacted a revision of the Laws of the State of Vermont. Chapter IX was an Act for the punishment of certain capital and other high crimes and misdemeanors. By Section 36 it was provided That no person shall be tried for any offense against this act, until a bill of indictment be found against him....
No such requirement applied to Chapter X, an Act for the punishment of certain inferior crimes and misdemeanors. The first of these "inferior crimes" was theft of goods and chattels, to be punished by a fine not exceeding $300 or by not more than 39 stripes of the whip, and, in addition, treble damages; if the offender could not make such satisfaction, the person wronged was authorized to dispose of the convict's services for such time as ordered by the court or justice. Subsequently it was provided that m p. 1381. The concluding note in Mr. Crosskey's book, in commenting upon my article, "Does the Fourteenth Amendment Incorporate the Bill of Rights? The Original Understanding." 2 Stan. L. Rev. 5 (1949) . When I accepted the Editors' invitation to review Mr. Crosskey's book, and until I had received and examined it, I was not aware of this comment. It has seemed proper not to use the occasion of this article to pursue that matter.
"2 Stat. of State of Vt. 81 (1787).
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The state's attorney may prosecute, by information, all crimes not capital and where the punishment is by imprisonment in the state prison, for a term not exceeding seven years.
3
Very evidently, in Vermont, whose admission to the Union was contemporary with the adoption of the federal Bill of Rights, the course of legislation repelled any notion that the federal provisions applied to the state.
Even before the decision of Barron v. Baltimore, the Supreme Court of Vermont reached that conclusion. In 1832, in Huntington v. Bishop, 124 a litigant claimed the benefit of the Seventh Amendment-the common law jury where the value in controversy exceeds twenty dollars. The court said:
It is very doubtful whether this article has any reference to the proceedings of the State Courts. These articles of amendment, were proposed by Congress, after the Constitution was adopted. The resolution of that body, proposing the amendments, assigns a reason for the proposal, "the desire" of the conventions of several of the States, at the time of adoption of the Constitution, "in order to prevent misconstruction or abuse of its powers, that further declaratory and restrictive clauses should be added." It is apparent that the object of this article was, to prevent "misconstruction or abuse" of the powers conferred by the Constitution, and for that purpose this "restrictive clause" was added. It was designed as a check upon the General Government. It does not, in its terms, apply to the State Governments, and was introduced, as appears by the preamble just quoted, with reference solely to the Courts of the United States. The article itself affords evidence of the same truth. The restriction upon the re-examination of any fact tried by jury is limited, in terms, to the Courts of the United States. This restriction was most obviously necessary to render the article perfect, and fully to secure the right in question; and if the former clause was intended to have any bearing upon the jurisprudence of the States, no possible reason can be assigned why the latter clause was not thus limited. It may be added, that no control is given to the general government, by the constitution, over the jurisprudence of the States; and such a restriction, as a measure of precaution against the "abuse of its powers," was wholly unnecessary. Moreover, had it been intended as restrictive of the States, it would neither have been introduced with such a preface, nor concluded in the same language. The provisions of the instrument, intended to be restrictive upon the States, are so in terms.
In the courts of Louisiana, it was jurisprudence constante that the fed- Fastening on Mr. Crosskey's citation to the justices of the Supreme Court of New York, in 1820, will the reader refresh his recollection as to what had been said and decided in the New York courts. 30 Chief Justice Spencer, in The People v. Goodwin,"' had said that while he did not consider it material whether the double-jeopardy prohibition of the Fifth Amendment be considered as extending to state tribunals or not--since the principle was sound and fundamental in the common law-he was inclined to the opinion that the Amendment did apply to all tribunals in the United States. The Chief Justice said "I," so we are not warranted in saying that his brethren inclined to the same view-the point was not essential. Then recall that Spencer took a most active part in framing the bill of rights in the Constitutional Convention of 1821, and that we have seen that what was said and done in that connection indicates that his mind must have reversed itself from the "inclination" of 1820. And surely a professor, offering a book as a reliable work of scholarship, is under a duty to act with an objectivity not required in adversary proceedings. This lack of candor is the more disturbing when one considers that Chancellor Walworth, retracing the ground covered by his opinion as Circuit judge in 1824, had examined (what Professor Crosskey calls) "the long-neglected history of the framing of the initial amendments, in the First Congress"-it wasn't neglected by Chancellor Walworth-and had arrived at the conclusion: "I think it very evident that the amendments were intended to apply to the general government only." Professor Crosskey, citing the "opinion" of "the justices of the Supreme Court of New York"-(Chief justice Spencer's "I am inclined"), and omitting any reference to Chancellor Walworth's opinion, assures us that "these old records put all doubt at rest ... ." Why did he not, in frankness, say, "But see the opinion of Chancellor Walworth, contra, in the New York Court of Errors"? It is always difficult for a reader to follow a close discussion of legislative history; short of going to the documents and making an independent examination, he accepts, almost inevitably, the conclusions his guide points out. What the guide has done in the present case is lacking in fundamental fairness.
Let us examine another of the author's representations: that "Justice William Johnson, speaking for the Supreme Court itself, in 1819" was of opinion that the Bill of Rights applied to the States. The citation is to Bank of Columbia v. Okely.' 3 3 Here is the case, in a nutshell. A Maryland statute of 1793 gave the bank a summary process against debtors who had expressly in writing made instruments drawn by them negotiable at the bank. Congress, by a statute of 1801, made "the laws of the state of Maryland, as they now exist," applicable to the District of Columbia. The validity of the Maryland statute of 1793 was challenged as denying the civil jury trial. One side argued, the Act of Congress of 1801 was a re-enactment of the laws of Maryland; "consequently the question of the repugnancy to the local constitution of Maryland could not properly arise." The other side insisted, the Act of 1801 "did not extend to such acts as are repugnant to the state and national constitutions." Of course the federal Bill of Rights prevailed; the question was, was the Maryland Constitution also applicable? Johnson, J., for a unanimous Court, wrote: These words [of the Act of 1801] could only give to those laws that force which they previously had in this tract of territory under the laws of Maryland; and if this law was unconstitutional in that State, it was void there, and must be so here....
Was this act void, as a law of Maryland? If it was, it must have become so, under the restrictions of the constitution of the State, or of the United States....
The Court found it easy to conclude that the Constitution of Maryland was satisfied, and that "full effect" was given to the Seventh Amendment. Of course the test of the Seventh Amendment must be met; the question was as to the applicability of the Maryland Constitution to a statute to be enforced in the District of Columbia--not as to the applicability of the Seventh Amendment to Maryland legislation in Maryland. Now consider Mr. Crosskey's other citation to the Supreme Court, Houston v. Moore, 3 4 the case in 1820 where Justice Johnson is alleged to have recorded his personal opinion that the Bill of Rights applied to the states. The Act of Congress of 1795,135 to provide for calling forth the militia, imposed on one who failed to obey the President's call certain penalties to be "adjudged by a court martial." Pennsylvania, by its Militia Act of 1814,111 imposed the identical penalties for the same failure, to be adjudged by a court-martial of the state. A militiaman, convicted under the state law, claimed that the statute was invalid as an encroachment upon the authority of the United States. The Supreme Court (two Justices dissenting), said no. Justice Johnson, concurring in this holding, said he could not see why the same offense might not be denounced by both Pennsylvania and the United States.
... It is obvious, that in those cases in which the United States may exercise the right of exclusive legislation, it will rest with congress to determine whether the general government shall exercise the right of punishing exclusively, or leave the states at liberty to exercise their own discretion. But where the United States cannot assume, or where they have not assumed, this exclusive exercise of power, I cannot imagine a reason why the states may not also, if they feel themselves injured by the same offense, assert their right of inflicting punishment also. Presumably it is these last two sentences that Mr. Crosskey would read as holding that the federal Bill of Rights-here the provision against double jeopardy-applies to the states. To the reviewer, Justice Johnson did not make his meaning clear. It may easily have seemed to make sense to say that in a matter where Congress might exclusively occupy the field, yet has permitted the States to punish the very offense that Congress has denounced-since Congress may not expressly make the offense twice punishable-the Court will not permit congressional tolerance of State cooperation to result in the double punishment which Congress alone could not impose. Maybe one can squeeze a bit more out of those two sentences. They were used in respect of a very special situation.
In any event, in Livinsgston v. Moore which followed closely after Barron v. Baltimore and involved a question of the applicability to a state of guarantees of the federal Bill of Rights, Justice Johnson, for the Court, said "it is now settled, that those amendments do not extend to the states." 1 31 There is nothing to suggest that he wrote this reluctantly. Johnson was never a man to submerge his own views; in that very opinion, a few pages earlier, he had spoken out "[flor myself, individually...."
In spite of Mr. Crosskey's efforts, it seems quite unjustified to count Justice Johnson as one who really thought the Bill of Rights to be a limit on state action.
Mr. Crosskey has found two writers who can be quoted for his view. Over against this, think of the institutional writers-Kent at their headwho had nothing to say on the subject. This is as one would expect-a writer does not comment on a point of which he never heard, or which he regards as too unsubstantial to need refutation.
On the basis of this censurable performance-invoking a first impression, obiter, without explaining that it did not represent the considered opinion of "the justices of the Supreme Court of New York"; failing to make frank disclosure of cases that went against his view; citing a decision for a proposition it does not support-Mr. Crosskey undertakes to censure the Court: The reviewer read into this book with the constant thought, one should never let pride of opinion close one's eyes to new scholarship. The author's industry and evident ability bespoke an attentive and respectful hearing. His strictures on the long line of Justices-many of them men who, one thought, had been proved profoundly wise-seemed to ring sincere, however unwelcome and incredible their sound. The vehemence of the denunciation appeared to spring from a feeling of righteous indignation. A mature scholar, surely, would realize the responsibility he assumed in urging the country to rely upon his findings. But then, when one concentrated on the methods employed-as illustrated in the long sentence whose statements and omissions have just been dwelt upon-the conclusion came, this is not candid and objective; on the contrary, results thus arrived at should be viewed with the greatest skepticism and reserve.
